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Background: The National Nursing Organisations are currently undertaking a review of current coalition arrangements and procedures, with a view to developing a clearer statement of purpose which demonstrates the decision-making authorities and processes by and within the group.

A range of proposals on structure and processes to guide decision-making have been proposed. These include: considering becoming a more formal legal entity, like an incorporated association, or company limited by guarantee; and developing a Code of Commitment or a Constitution for the NNO coalition. It has also been suggested that the NNO consider renaming the group the Coalition of National Nursing Organisations as a method of clearly articulating the distinct membership and nature of this group. 

This paper is an attempt to summarise some of the options that are available to the NNO to consider as a formal governance structure for the future, and to offer examples of governance structures currently in operation by other health industry stakeholder alliances for consideration.

Associations: Incorporated and Unincorporated

An unincorporated association is the type of structure the NNOs currently have. 

An unincorporated association needs to be nothing more than an association of people who come together for a common purpose, and is a structure common to many sporting clubs, community organisations etc. The Australian Health Care Reform Alliance (AHCRA), a coalition of around 40 consumer, academic and health professional groups is an unincorporated association which operates with an elected executive who are guided by a constitution. The National Aged Care Alliance (NACA) is another example of an unincorporated association which operates with a secretariat and terms of reference. Unincorporated associations are not subject to any laws to govern how they are to be organised or what name they have, they are not a legally registered entity bound by federal or state legislation; however they are subject to laws that may affect their activities and the liability of the association or its members. For example, an unincorporated association may find it difficult to access funding grants, as incorporation is sometimes a condition of government grants. 
With regard to the association trading or operating outside of the state in which the association is incorporate, the NSW Office of Fair Trading advises that there is no express legislative requirement that the association have all of its operations in NSW, however, it is not appropriate that the association be incorporated within NSW but have all or the majority of its operations outside NSW. 

Incorporation does impose duties and liabilities upon the association and its members. For example, the association must also ensure that it is able to meet all the statutory requirements to have documents and records accessible to its members and authorised officers of the Office of Fair Trading, or its state/territory equivalent.

The NSW Office of Fair Trading advises that if an association wishes to establish an office or carry on some of its activities outside of NSW, it should obtain advice from 
the Australian Securities and Investments Commission (ASIC) or its own legal 
adviser about registering as a Registerable Australian Body under the Corporations Act 2001. In addition, the Associations Incorporation Act 1984 expressly requires that the person applying for incorporation of an association and the public officer be a resident of NSW.

Why incorporate?

Community groups such as professional and industry groups may find that, in order to operate effectively, they have to enter into binding contracts, which can make their members personally liable for costs and expenses. Groups seeking government grants may find it is a condition of their grant that they be incorporated. The purpose of incorporation is to provide non-commercial organisations a simple, inexpensive mechanism to gain an independent legal identity.

As a legal body in its own right, an incorporated association can:

· enter into and enforce contracts including the power to hold, acquire and deal with property, 

· sue or be sued, and 

· continue regardless of changes to membership.

It also offers protection against personal responsibility for any debts or liabilities incurred by the association, and limiting of personal liability to outstanding fees.

The existence of a separate legal entity means that the association bears liability for its acts, therefore claims made against the association, either as debts or compensation for negligence, are answerable by the association and not the individual members. This means that the members of an incorporated association have limited liability. Members of an unincorporated association, such as the NNO, have unlimited liability, which means each person is personally liable for the debts and liabilities of the group. Limiting liability ensures members are only liable for the amounts each member owes the association in respect of their membership. Members of the management committee of an incorporated association have limited liability for the debts of an association as long as they follow accepted business and community standards.1
What are the main benefits of incorporating as an association?

It allows your organisation to:

· continue regardless of changes to membership 

· accept gifts and bequests 

· buy and sell property 

· enter into enforceable contracts 

· sue or be sued, and 

· invest and borrow money.2
There are also fewer expenses, less paperwork, and a lesser requirement for a lawyer to set up an incorporated association than a company limited by guarantee.

What are the disadvantages of incorporating as an association?

Most lawyers seem to agree that there are some limitations for a national body becoming registered as an incorporated association as legislation for incorporating as an association varies across states and territories, and there are also suggestions that incorporating limits the association to “trading” only within the state or territory in which it is incorporated. However, other national coalitions such as the National Rural Health Alliance (and a number of NNOs) are incorporated associations, despite having a national structure. 
The position of ASIC (the Australian Securities and Investment Commission) is that “incorporating an association in a State or Territory restricts the organisation to operating in its home jurisdiction. For example, an association incorporated under the Associations Incorporation Act of New South Wales may only carry on business in New South Wales”. The question for the NNOs is whether the coalition would “carry on business” in one state or more by holding one meeting a year in another state if, for example, the NNO became incorporated in Victoria, but conducted one meeting a year in NSW, but all the administration for that meeting occurred in Victoria. 

How would we incorporate?

In Victoria (the procedure is similar in NSW), we would be obliged to:

1. conduct a general meeting of members where the members must, by majority vote: 
· authorise a person to incorporate the association

· approve a proposed statement of purposes and rules that comply with the Act or the adoption of the model rules

2. The authorised person must then: complete and lodge with the fee:

· the Application for Association Incorporation

· a copy of the proposed rules of association, and 

· copies of any trusts that may affect the association.

3. You can then apply for incorporation by: lodging your Application for Association Incorporation form, along with supporting documents and registration fee. 

How much would it cost?

In Victoria, the fee for application to become an incorporated association using model rules (those provide by the relevant government department) is: $53.80 and using one’s own rules or constitution, the fee is $107.50.
What would be the legal obligations of an incorporated association?

Depending on the state/territory legislation, an incorporated association may need to: 
· have a committee, responsible for managing the association; 
· have a public officer and notify any changes in that position;
· have a registered office in its state of incorporation; 
· act in accordance with its objects and rules; 
· hold an Annual General Meeting once every calendar year; 
· lodge an Annual Statement every year; 
· keep proper accounting records and, in some states prepare, have audited and lodge financial statements; 
· keep minutes of all committee and general meetings;
· keep registers of members and all committee members;
· have a common seal.3
Examples of incorporated associations

Many NNOs are incorporated associations, for example, the Australian Women’s Health Nurses Association, and the Australian Nursing and Midwifery Council, as well as the Australian Science Teachers Association, and the Australian Mathematical Society.
Company limited by guarantee
Under a company structure, charitable or not-for-profit organisations will generally be registered as public companies that are limited by guarantee. Limited by guarantee means the liability of the company's members is limited to the amount the members undertake to contribute to the property of the company if it is wound up.


Registration of a company creates a legal entity separate from its members. The company can hold property and can sue and be sued. 

Companies are registered under the Corporations Act 2001, which is Commonwealth legislation administered by ASIC. A company's registration is recognised Australia wide.4

Why become a company limited by guarantee?

The creation of a company means the members collectively own the company, but the company has a separate legal existence and the company's assets belong to the company.

Therefore members are not liable (in their capacity as members) for the company's debts. As members, their only financial obligation is to pay the company any amount unpaid on their shares if they are called upon to do so. In some circumstances members may have to contribute to the costs of, and incidental to, winding up the company if it is not a company limited by shares.5

What are the main benefits of becoming a company limited by guarantee?
The main benefits would be that: a company limited by guarantee can trade Australia wide; it may enhance the organisations’ ability to obtain significant grants or sponsorship.
What are the disadvantages of becoming a company limited by guarantee?
There are generally more complicated record keeping and reporting requirements – the costs of incorporation, management and ongoing reporting requirements of a company limited by guarantee are higher than those of an incorporated association.

How much would it cost?
Costs would involve fees for a lawyer to set up; annual fees to an accountant; costs for public liability and professional indemnity insurance; lodgment of an application to become a company limited by guarantee with ASIC around $330.
What would be the legal obligations of a company limited by guarantee? 
At the very least a public company must: 

· Have at least 3 directors and 1 secretary; 

· Have at least 1 member; 

· Have a registered office address and principal place of business located in Australia; 

· Have its registered office open and accessible to the public; 

· Be internally managed by a Constitution or Replaceable rules; 

· Maintain a register of its members; 

· Keep a record of all directors' and members' meeting minutes and resolutions; 

· Appoint a registered company auditor within 1 month of its registration; 

· Keep proper financial records; 

· Prepare, have audited and lodge financial statements and reports at the end of every financial year; 

· Send to its members a copy of its financial statements and reports, unless the member has a standing arrangement with the company not to receive them; 

· Hold an Annual General Meeting once every calendar year within 5 months of the end of its financial year; 

· Receive and review an annual company statement and pay an annual review fee. A charitable or not-for-profit company may be eligible for a reduced annual review fee if it meets the criteria under the definition of 'special purpose company' in regulation 3(a), (b), (c) or (d) of the Corporations (Review Fees) Regulations 2003; and 

· Lodge notices whenever changes to its officeholders, office addresses, constitution and its name occur within specified timeframes as determined by the Corporations Act 2001.6 
How would we become a company limited by guarantee?

1. Decide on business structure

2. Choose a company name

3. Determine if we would operate under replaceable rules or a constitution or a combination of both

4. Obtain consents - member(s), director(s) and secretary(secretaries)

5. Complete and lodge the application form

6. Get a record of registration

7. Get to know legal obligations.7
Examples of companies limited by guarantee
The Australian College of Critical Care Nurses, Australian Society of Authors, and the Australian Institute of Management are examples of companies limited by guarantee.  
Summary of options

Option 1: Incorporated association

Option 2: Company limited by guarantee

Option 3: Continue as unincorporated association but with improved governance mechanisms i.e. constitution, executive committee 

Option 4: Status quo
Recommendations

1. The NNO continue as an unincorporated association, for the time being with an improved governance structure i.e. constitution, strategic plan, and executive committee. 
2. The NNO consider becoming an incorporated association or company limited by guarantee. 
3. The NNO register as the Coalition of National Nursing Organisations (CNNO) in the national names index of the Australian Securities and Investment Commission. 
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